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901 Prior Art
Note 37 CFR 1.104(a) in § 707.

900-1

901.01 Canceled Matter in U.S. Patent Files

Canceled matter in the application file of a U.S.
patent is not a proper reference as of the filing date
under 35 U.S.C. 102(e), see Ex parte Stalego, 154
USPQ 52. However, matter canceled from the appli-
cation file wrapper of a U.S. patent may be used as
prior art as of the patent date in that it then consti-
tutes prior public knowledge under 35 U.S. C. 102(a),
In re Lund et al, 153 USPQ 625 (CCPA 1967).

901.02 Abandoned Applications

37 CFR 1.108 Abondoned applications not cited. Abandoned appli-
cations as such will not be cited as references except those which
have become abandoned as a resuilt of the filing and acceptance of a
request under § 1.139.

Where an abandoned application is referred to in an
issued U.S. patent, the disclosure of the application is
incorporated by reference into the disclosure of the
patent and is available to the public. See § 1.14(b).

In re Heritage, 1950 CD. 419, 86 USPQ 160, holds
that where a patent refers to and relies upon the dis-
closure of a copending abandoned application, such
disclosure is available as a reference. See also In re
Lund, 153 USPQ 625, 54 CCPA 1361.

It has also been held that where the reference
patent refers to a copending but abandoned applica-
tion which discloses subject matter in common with
the patent, the effective date of the reference as to the
common subject matter is the filing date of the aban-
doned application. Ex parte Clifford, 49 USPQ 152;
Ex parte Peterson, 63 USPQ 99; and In re Switzer et
al,, 612 0.G. 11; 77 USPQ 156. .

Published abstracts, abbreviatures and defensive
publications are references (§ 901.06(d)).

§ 901.03 Pending Applications

Except as provided in 37 CFR 1.11(b) pending U.S.
applications are preserved in secrecy (37 CFR 1.14(a))
and are not available as references. However, claims
in one application may be rejected on the claimed
subject matter of a copending application of the same
inventive entity. For applications having a common
assignee and different inventive entities claiming a
single inventive concept see § 804.03.

Applications abandoned under § 1.139 are treated as
pending applications for limited time periods regard-
ing interferences and the filing of a continuing appli-
cation. (See § 711.06.)

§ 901.04 U.S. Patents

The following different series of 1J.S. patents are
being, or in the past have been issued. The date of
patenting given on the face of each copy is the publi-
cation date and is the one usually cited. The filing
date, in most instances also given on the face of the
patent, is ordinarily the effective date as a reference
(35 U.S.C. 102(e)).

X-Series. These are the approximately 10,000 patents
issued between 1790 and July 4, 1863. They were not








